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MEMORANDUM

	DATE:
	March 17, 2016

	TO:
	Marty Halloran, President-Executive Board

Michael Nevin, Secretary-Executive Board

	FROM:
	Blake P. Loebs

	RE:
	Research Project:  Has The Ninth Circuit Determined What Level Of Force, If Any, Can Be Used To Prevent An Individual From Harming Themselves When They Are Not Endangering Others?  


Short Answer:  


The Ninth Circuit has held that some force short of a “significant amount of force” may be used against a suicidial individual who is only a danger to him or herself.  The Ninth Circuit has not further defined what level of force may be used, but shooting a suicidal individual six times with a less-than-lethal shot gun who was holding a small knife to his throat may be inappropriate, while tasing an individual who is about to jump from a bridge is appropriate.   

Discussion:


Ninth Circuit Cases:


The primary case in which the Ninth Circuit addressed this issue is Glenn v. Washington County, 673 F.3d 864 (9th Cir. 2011).  In Glenn, officers encounter an individual with a pocket knife held against his own throat who was not presenting a threat to anyone else but himself, at least initially.  Officers fired six less-than-lethal rounds at the suspect which caused him to move in the direction of his family members.  Because he then presented a threat to his family members, officers shot and killed him.  The district court granted summary judgment in favor of the officers as to both the use of the less-than-lethal shotgun and the fatal shots.  The Ninth Circuit reversed, holding that there was sufficient evidence upon which a jury could conclude that it was excessive for the officer to shoot the suspect six times with a less-than-lethal shotgun when he was only a threat to himself.  The Court stated that some reasonable level of force would be appropriate to prevent an individual from committing suicide, but using a “significant amount of force,” could be excessive because it could cause serious injury or death, which defeats the purpose for using the force in the first place.  (Id. at 872.)


In Deorle v. Rutherford, 272 F.3d 1272 (9th Cir. 2001), the Ninth Circuit analyzed the use of force against a suicidal subject, but did not squarely address the issue of how much force can be used.  In Deorle, an officer shot a suicidal individual in the face with a less-than-lethal shot gun when the individual had been largely compliant and was not armed at the time he was shot.  The district court granted summary judgment in favor of the officer, but the Ninth Circuit reversed, holding that it was excessive for the officer to shoot the plaintiff in the face, without having given a warning or an opportunity to comply.  Because the Court focused more on the importance of an officer taking into consideration a suspect’s mental status, as opposed to the level of appropriate force to be used against a suicidal suspect who is not a threat to anyone else, Deorle is not particularly instructive on issue addressed in this memo.  


In Estate of Levy v. City of Spokane, 534 F. App'x 595, 597-98 (9th Cir. 2013), the Ninth Circuit held that officers were entitled to qualified immunity for using a stun gun in an attempt to stop an individual from jumping from a bridge to his death. 


In Hall v. City of Fremont, 520 F. App'x 609, 611 (9th Cir. 2013), the Ninth Circuit held that an officer was entitled to qualified immunity for grabbing a potentially suicidal individual by the arm to detain her for a psychological evaluation.   


U.S. District Court Cases:


I found one district court case of interest that held that some force short of lethal force is appropriate for detaining a suicidal individual who is a danger only to him or herself.  In A.C. v. City of Santa Clara, 2015 WL 5350412 *7 (N.D.  Cal. 2015), the court granted an officer qualified immunity for shooting a suicidal suspect in the head with a SAGE projectile who was holding a knife to his own throat, but did not point the knife at anyone else.  The court held that it was not clearly established that such use of force was excessive.  It is notable that the court did not find that under either Glenn or Deorle it was clearly established that shooting a potentially suicidal suspect in the head with a potentially lethal projectile was excessive force, even when the individual did not pose a danger to anyone other than himself. 
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