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MEMORANDUM

	DATE:
	March 17, 2016

	TO:
	Marty Halloran, President-Executive Board

Michael Nevin, Secretary-Executive Board

	FROM:
	Blake P. Loebs

	RE:
	Research Project:  Has the Ninth Circuit Determined That The Carotid Restraint is Lethal Force?  


Short Answer:  


The Ninth Circuit has not ruled on whether the carotid restraint constitutes lethal force, but several California U.S. District Court cases have held the carotid restraint to be an intermediate use of force appropriate in non-lethal situations.

Discussion:


Ninth Circuit:


The Ninth Circuit has not ruled on whether the carotid restraint can only be used where lethal force is permitted.  There are two Ninth Circuit opinions in which the issue has been raised, but the Ninth Circuit’s view is far from clear.  


The closest that the Ninth Circuit has come to addressing whether the carotid restraint constitutes deadly force is Nava v. City of Dublin, 121 F.3d 453 (9th Cir.1997) (overruled on other grounds Hodgers-Durgin v. de la Vina, 199 F.3d 1037, 1041 (9th Cir. 1999).)  In Nava, although the Ninth Circuit overruled a district court's grant of a permanent injunction against the California Highway Patrol's use of the carotid hold except where the use of deadly force was justified, it did so on procedural grounds; the Ninth Circuit did not address whether the carotid restraint constitutes lethal force.  (Id. at 458.)  One Northern District Court judge, however, has suggested that the Ninth Circuit’s decision in Nava indicated that the Ninth Circuit agreed with the district court’s finding that the carotid restraint constituted deadly force because the Ninth Circuit did not “disturb” that finding on appeal.  Ayala v. City of S. San Francisco, No. C06-02061, 2007 WL 2070236, at *7 (J. Alsup, N.D. Cal. July 13, 2007).  Judge Alsup’s conclusion on this point is confusing, however, because, although the Ninth Circuit did not expressly address the issue of whether the carotid restraint is lethal force, it did overrule the lower court’s decision.  Moreover, the Ninth Circuit specifically stated that it was not addressing whether the carotid restrain should be considered lethal force because it did not need to reach that issue to decide the appeal.  (Id. at 458.)  Indeed, Judge Alsup, himself, stopped short of saying that the Ninth Circuit had determined that the carotid restraint was lethal force, and he made no such find, himself, simply noting that the parties “disagree” as to whether it constitutes lethal force.  (Id. at *7.)
   


More recently, in Gonzalez v. City of Anaheim, 747 F.3d 789, 812 (9th Cir. 2014 en banc.) cert. denied sub nom. Wyatt v. F.E.V., 135 S. Ct. 676 (2014), the Ninth Circuit also touched on the issue of whether the carotid restraint is lethal force, but did not address it directly.   In Gonzales there was conflicting testimony as to whether an officer attempted to apply the carotid restraint on a suspect in an automobile who was actively resisting arrest.  The officers later shot and killed the suspect as he attempted to drive away with one officer stuck hanging halfway outside the suspect’s vehicle.  (Id. at 796.)  The district court granted summary judgment for the officers, finding, in part, that even assuming that the officer used the carotid restraint in a non-lethal situation, it was reasonable to do so.  The Ninth Circuit affirmed, but subsequently considered the matter en banc – meaning that all of the judges sitting on the Ninth Circuit voted to reconsider the ruling of the original three-judge panel.  In its en banc decision, the Ninth Circuit reversed the three-judge panel, finding that there was a triable issue of fact as to whether the officer was actually in imminent danger and could, therefore, justifiably use the carotid restraint.  (Id.)  The majority opinion did not address whether it was appropriate for the officer to have applied the carotid restraint earlier in the encounter. 
In the dissent, however, four Ninth Circuit judges included the use of the carotid restraint in a list of other reasonable “non-lethal” uses of force.  The dissent noted that the officers used reasonable “nonlethal force against Gonzalez, hitting him with their fists, trying to put him in a carotid hold, and striking him with a flashlight, but nothing worked.”   (Id. at 812.)  


California U.S. District Court Cases:


I could not find any district court case which held that the carotid restraint constitutes lethal force.  Most district courts that have considered the issue view the carotid restraint as an intermediate level of force, similar to a baton strike or taser.  Below is a brief summary of the California district court cases that I have been able to find that address the issue in some fashion. 



1.  Adamson v. City of San Francisco, 2015 WL 5467744 * 6 (N.D. Cal. 2015) (court denied summary judgment where an officer used the carotid restraint after the suspect was disarmed because, although it was undisputed that the suspect resisted, there was no evidence that the suspect “tried to fight back or injure the officers”);


2.  Rodriguez v. City of Montclair, 2015 WL 7180530 *11 (C.D. Cal. 2015) (use of the carotid restraint was reasonable where the suspect disobeyed the officer’s orders to remain seated and to keep his hands out of his pockets and away from his waist where he could have been concealing a weapon); 


3.  Whitmore v. Wilhelm, 2014 WL 5144508 *5 (N.D. Cal. 2014) (court grouped the carotid restraint with tasers, batons and pepper spray, which it described as “as intermediate force”);


4.  Darraj v. County of San Diego, 2013 WL 1796990 *7 (S.D. Cal. 2013) (carotid restraint is excessive where the suspect is compliant); 


5.  Dooley v . Swarthout, 2012 WL 2094296 *15 (C.D. Cal. 2012) (use of the carotid restraint was reasonable where the suspect was actively resistant, aggressive and attempted to flee); 


6.  Walker v. City of Fresno, 2011 WL 5554305 *11 (E.D. Cal. 2011) (use of the carotid restraint was objectively reasonable where the Plaintiff was confrontational and actively resisted arrest);


7.  Atkinson v. Cty. of Tulare, 790 F. Supp. 2d 1188, 1203 (E.D. Cal. 2011) (summary judgment was denied where the sheriff’s department policies only allowed for the use of the carotid restraint in situations permitting the use of lethal force and it was disputed whether the suspect caused the officer to be in imminent fear of great bodily injury or death).  In Atkinson,  the court also commented on the dangers of the carotid restraint – using the term “chokehold” and carotid restraint interchangeably.  The court noted that “[i]t is undisputed that chokeholds pose a high and unpredictable risk of serious injury or death.  Chokeholds are intended to bring a subject under control by causing pain and rendering him unconscious.  Depending on the position of the officer's arm and the force applied, the victim's voluntary or involuntary reaction, and his state of health, an officer may inadvertently crush the victim's larynx, trachea, or thyroid.  The result may be death caused by either cardiac arrest or asphyxiation.”  


8.  Knapps v. City of Oakland, 647 F.Supp.2d 1129, 1149 (N.D. Cal. 2009) (summary judgment denied because a jury could conclude that the use of the carotid restraint was excessive where the plaintiff did not flee, evade arrest or cause harm to the officers, holding that the carotid restraint could at least be potentially deadly because if applied improperly, it could interfere with breathing);


9.  Briley v. City of Hermosa Beach, 2008 WL 4443895 *11 (C.D. Cal. 2008) (a jury could determine that an officer’s continued use of the carotid restraint, after a resistant suspect was on the ground, was excessive, but the officer was entitled to qualified immunity because the law was not clearly established);    

 
10.  Lawrence v. City of San Bernardino, 2006 WL 5085247 *4 (C.D. Cal. 2006) (lateral vascular neck restraint (which is another name for the carotid restraint) is excessive where the suspect is not resistant, but could be reasonable if a suspect punches an officer and the officer is afraid of being stabbed with a knife).  


11.  Green v. Dunburgh, 2002 WL 1067812 *4 (N.D. Cal. 2002) (use of carotid restraint was reasonable where the suspect was actively resistant, attempting to flee and grab the officer’s weapon).

 
United States Supreme Court:


The United States Supreme Court has not held that the carotid restraint is deadly force, but it has addressed the dangers of the carotid restraint in a dissenting opinion in City of L.A. v. Lyons, 461 U.S. 95 (1983).  In Lyons, the plaintiff sought an injunction preventing officers in Los Angeles from using the carotid restraint except in situations where deadly force was justified.  The district court granted the injunction, the Ninth Circuit affirmed, and the Supreme Court reversed the Ninth Circuit, holding that the plaintiff lacked standing to obtain an injunction.  (Id. at 95.)  Justice Marshall dissented, arguing that the application of a “carotid restraint” or “chokehold” posed a high and unpredictable risk of serious injury or death.  (Id. at 116–17.)  Citing Justice Marshall’s dissent, a district court judge in San Diego stated that that the carotid restrain should not be used on a passive, non-resistant suspect who refused to show his hands.  (Darraj v. Cty. of San Diego, No. 11CV1657 AJB BGS, 2013 WL 1796990, at *7 (S.D. Cal. Apr. 29, 2013).)  


2623991.2 

� 	In Ayala, a South San Francisco police officer used the carotid restraint to subdue a suspect who had not attacked the officers, was handcuffed, in a body wrap and had his ankles bound.  (Id. at *5.)  South San Francisco General Orders stated that an officer can only use the carotid restraint to immobilize a “combative and dangerous subject.”  (Id.)  Judge Alsup denied the defendants motion for summary judgment, finding that a reasonable jury could conclude that the suspect was not combative and dangerous because the officers had him largely under control and he did not pose an immediate danger to the officers and the public.  (Id.)  Because Judge Alsup found that there was a triable issue as to whether the officer’s use of the carotid restraint was justified under the applicable General Orders, he did not reach the issue of whether or not it can only be used where lethal force is justified.  (Id.)








